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Overview:

|. Statistics on cybercrime

ll. Risk in your retirement plan

lll. Case studies and common fraud schemes

I\VV. Consequences of a cyberattack

V. Fiduciary responsibilities

V1. Policies and procedures to protect against cyberattacks
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Statistics on Cybercrime
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When did your
Organization last review
Its cyberfraud
preventionprogram?
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% L Fraud Prevention Planning

.
HOW OFTEN DO COMPANIES EVALUATE
THEIR CYBERPOLICIES?
45.00% | Constantly42.40%
40.00%
35.00%
30.00%
25.00% < Yr agp21.80%
20.00% Never, 18.10%
15.00% 1-5 Yrs agpl4.30%
10.00%
5.00% 5-7 Yrs agp3.40%
0.00% m
Constantly <Yrago 1-5Yrs ago 5-7 Yrs ago Never
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Polling
Question

When have you
reviewed cybetrisk for
yourretirement plar?
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540-Million

Users (2019) YAHOO,

3-Billion Users
(20132014)

MAJOR
EQUIFAX® D AT A

143-Million Users

o BREACHE!:

JPMorganChase )
7-Million Small
Businesses
76-Million UNDPDER ARMOUR’
145-Million Users Households
(2014) (2014) 150-Million Users (2018)
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HOW MUCHEVENWVILL CYBERCRIME GENERATE THIS®

Ransomware
$1,000,000,000

Crimeware/CaaS
$1,600,000,000

Data trading
$160,000,000,00

$1.5
Trillion
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_ow Investment
High Yield
_ow Risk

Why Is Retirement Pla
Cybercrime Increasing
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How Your Retirement Plan iIs at Risk




Is Your Retirement Plan a Target for Hackers?

AU.S. 401(k) Plan Assets are valued over $5 Tril
and have become ancreased targeof foreign
hackers.

ASince 2013, there have been over 3.8 Million
records stolen daily and their skills arere
sophisticatecthan ever.

ARetirement Plans operate almost entirely in an
electronic environmenand utilize large amounts
of sensitive information that is shared and stored
with multiple third parties.
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Is Your Retirement Plan a Target for Hacke
I

ARetirement Plans are for
cybersecurity purposes, as are other _
businesses that handle personal information.

ABenefit plans ofteri of the scopeof
| a_LJ2_Ya2NJ 2NBFYAL T UOAZ2)
planning with regard to the ongoing business
activities.

APlan Sponsors may havésa that
anti-virus and antispam software protects
their plan from risk.

APlan Sponsors may haveésgsg that ]
UKSANI aSNBAOS Z2NHIYAII
audits address cyber risks at the service

organization.
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By gathering enough
iInformation to
construct an

Wh at data d() the identity, hacke.rs can

make a
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Case Studies and Common Fraud
Schemes
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How Can Your Retireme
Plan be Hacked

APhishing techniques

A Socially engineered
malware

ACyber impersonation
ARansomware attacks

ALoss or theft of mobile
phones, hard drives,
laptops, flash drives

Alnterception of
unencrypted digital
Information

AUndersecured
business networks

AData breach by your
Third Party
Administrators
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Phishing Technique
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Are you skeptical enough

How do yowerifythat each
email or phone call you recei

from an employee or plan
service provider is coming fro
an official known source
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Socially Engineered Malware

m
“Q

MALWARES
= '@ i 2 tﬁ

Trojans
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Do you know

Who has'been;granted
accessdoyour FFPA,

Payroll-and Auditor
websites?




Cyber criminalsan
dza S SYLJX 2@
personal information
and set up web
profiles that allow
them to take out
loans or distributions
from individual
participant accounts.

Cyber Impersonatio
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Ransomware

Cyber criminals
encrypt and
seize an entire
hard drive, only
releasing it in
exchange for a
ransom.

Ransomware
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ALoss or theftof mobile '/

devices, laptops, and flash
drives with personal data.

APersonal information
transmitted viaunsecured
email or portals.




Ask Yourself?

AHowhave you protected
SYL)Xt 2eSSaQ asS
you store?

AWhereare all the places
sensitive data stored?

AAre you certain your servers,
cloud applications and your
mobile devices arsafe?


http://fermentationwineblog.com/2012/11/dont-scare-the-wine-drinkers-please/
https://creativecommons.org/licenses/by/3.0/

Retirement Plan: Service Providers

APayroll Provider

AThird Party
Recordkeeper

AAsset Custodian
Alnvestment Advisor
AAuditor

AERISA Counsel
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Have you ever askedA

How muchdo youknow
about your Third Party
Administrators, Payroll

t N2 A RS NA dyhé
controls?




SOC Report Comparison

SERVICE ORGANIZATION CONTROL REPORTS

What it reports on Who uses it

SOC 1 Internal controls over User auditors &

financial reporting g%ieég controller’s

Security, availability, n
SOC2F s ek
confidentiality or privacy Sh -
controls ared under NDA

SOC 3




Conseqguences of a Cyberattack




Costs of a Cyberattack

& B H HB H P

&8 &

Tk LAL L
LAl bhrve.
100

Detecting the extent of the breach Faud

Attempts to recover the data

wWSaAU2NAY3I GKS adeadasyQa
Breach notification and credit monitoring
Potential assessment of penalties under state and
federal law

Potential for civil claims by those affected

Loss of productivity and stunted business growth
during remediation

Damage to reputation

Loss of employees or customers

95330111101 W
2942101001332
““AHI) )
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Fiduciary Responsibilities




-IT_\ Is Cybersecurity Part of Your Fiduciary Role?

I
L G Qadutd Bydai

requires benefit plan sponsors and other fiduciaries to administer
their plans for the exclusive benefit of their plan participants and with the

aOF NB=Z ajAttsz LJNJJIZRSYOSZ FYR RAfAZIS
LISNE2Y |OUAYy3 Ay | tA1S OFLIOAGE |
and

impose obligations to ensure that electronic systems protect the
confidentiality of personal information.

Pittmanv. UPMQCase

Yy
y
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Cyber Security Framework




National
Institute of
Standards and
Technology

CYBERSECURITY

FRAMEWORK
VERSION 1.1

Cybersecurity
Framework
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NIST Cyber Security Framework

Identify Protect Detect Recover

Asset Management J
Business
Environment
‘
=
Risk Assessment J
Risk Management
Strategy

Anomalies and
Access Control Events Recovery Planning

Awareness and

- Security Continuaus
Training

Improvements
Monitoring P

Detection Processes Communications

Protective

Technology
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Policies and Procedures to Protect
Against Cyberattacks




Cyber Security Program: BASICS

Establish
procedures for
how you will
communicate
with your service
providers,
management,
employees,
participants and
beneficiaries.

Document a
process for
determining how
a breach will be
detected,
corrected and
what remedies
will be used.

Create annual
checklists for
vetting your
service providers
and negotiate
contract
provisions to
lower or
mitigate the
costs of
correcting a
cyberattack.

Review and
understand your
business
insurance
coverage and
consider cyber
insurance to
address
coverage gaps.
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Cyber Security Program: UPGRADED

Establish internal security policies for storage, transmission and destruction o
sensitive information or files. Control indirect and direct access to sensitive dd

Establish routine training policies for management and staff to reinforce data
security.

Invest in a reliable data backup system and store it-aetwork.

LRSYUATEe aSNIAOS LINPYARSNBQ aSO

Establish best practices for protecting all system access passwords.
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Cyber Security Program: ADVANCED

—
Request SOC
2 Reports Continuously  Require
from service  Routinely evaluate background  Hire external
providers adopt and cybersecurity checks and cybersecurit
that maintain up  risk, analyze  screening of y experts for
specifically to date gaps and employees penetration
address software Implement handling testing and
cybersecurit and an action sensitive Readiness
y controls technology. plan. Information.  assessments.
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Presented By:

N aV| g atl n g Retirement Plan Consultant
the Fog

Understanding and
Evaluating 401(k) Plan Costs
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Conrad Siegel has been In

business since 1963. We

have offices in Harrisburg ||“|"

and Lancaster. We ImAl'
specialize in Employee ConradSiegel
Benefits and Investment

Management.



Wh a t we wi | | cover e

What 0s the Dbig deal ?

What are the common misconceptions about plan
COosts?

What are the most common fees, and where can you
find them?

How can you properly evaluate expenses?



Wh a t 0 lbig deal? e



Recent and NotSo Recent Developments

Recent lawsuits

A Not just large plans are affected anymore

A Down to small differences in mutual fund share class costs
A Fiduciary selfdealing, using mostly proprietary funds, etc.
A Recent university 403(b) plan lawsuits

Employee Retirement Security Act of 1974 (ERISA)
A Fiduciaries must pay only reasonable expenses from plan

2012 ERISA 408(b)(2) and 404& Regulations

A Stresses that plan sponsors must review plan fees regularly
A Ensures that expenses are disclosed to participants

Participant outcomes

ViiConradSiegel



Participant Outcomes

Assumptions:

A 2 participants, beginning balance of $100,000 each, expecting to earn
an 8% average return before expenses

A Each earns $50,000 per year, contributes 5% of salary to the plan, and
will get a salary increase of 5% per year

A One plan costs 1% of assets to maintain, the other 2%

$700,000
P | Fees [ 29 Fees

$600,000

$500,000 $90,025 difference!
$400.000

$300,000

$200,000

$100,000
1 5 10 15 20

Years Invested

ViiConradSiegel



What the Law Requires

ERISA focusison &mudent Poc e s s ( ¢’shded )t,\
Investment results.

A Consists of a written process and evidence that it is being

followed

A Fiduciaries must act as prudent experts, including in cost
evaluation.

AUpon a random audit, a plan sp

documentation that fees were evaluated could be in trouble,
even if the plan is outperforming the market.

Reminder - Employee Retirement Security Act of 1974
(ERISA)

A Fiduciaries must pay only reasonable expenses from plan

ViiConradSiegel



Common misconceptions
about plan costs



Common Misconceptions

OOur provider said that i f
do our record keeping for f

A DC plan record keeping and compliance is complicated, and
providers are generally staffed by (hopefully) highly-educated
professionals. Somebody is getting paid, somehow.

A The invoice isNEVERthe only cost 8 look at the investments
and any revenue sharing; thato
getting paid if your plan is 0

ViiConradSiegel



Common Misconceptions

Ol must choose the | owest ¢
my fiduciary duty. o
A ERISA says to payeasonablecosts from the plan

A Your plan or your participant population may require more
services than the lowestcost option can provide

A You sometimes get what you pay for & the cheapest provider
could become the most expensive if errors are found later

ViiConradSiegel



Common Misconceptions

olt doesndt matter what t he
participants are getting be
A ERISA focusison @rudentProcess ( ®Rsié) t wioo
outcomes.
A Consists of a written process and evidence that it is being followed

A Fiduciaries must act as prudent experts, including in cost
evaluation.

AUpon a random audit, a plan sp
documentation that fees were evaluated could be in trouble,
even if the plan is outperforming the market.

ViiConradSiegel



Common Misconceptions

| must put the plan out to bid
bl igations. 0
A We have seen this idea used as a scare tactic

0
0

A There is no such requirement

>\

Going through the RFP process is pretty time-consuming and is often
best done when making a change is actually being considered

A You may need some outside help to do a truly objective RFP process,
therefore higher costs

A Regardless, you should use other means to ensure your costs are
reasonable, even if not putting your plan out to bid

A Check out some independent benchmarks
ADo some research to make sure youdre

ViiConradSiegel



Common Misconceptions

oOur provider 1S glving us

business we have with them.
-- OR --

OWe i nvest wit h-imlawmhe@reOusa I

great deal . 0

A Both are significant conflicts of interest

A Very bad idea fiduciary-wise, unless it is truly the optimum
situation for your employees and you have documented the
evaluation and decision process exhaustively

ViiConradSiegel



The most common
Plan fees



Common Plan Fees

Fiduciaries must understand the fee landscape, and that
landscape is pretty foggy.
There are three ways a fiduciary should look at plan fees:
A WHO is getting paid?
A HOW are they getting paid?
A WHAT are the hidden costs?

| f you donot | ook at all t



Common Plan Fees

WHO I s getting paid? The main |
A Record Keeperd tracks detail of participant accounts,
maintains web site, and processes transactions

A TPASJ performs annual compliance testing, 5500 prep, plan
document work, etc. (sometimes same firm as Record
Keeper)

A Investment Advisor 8 if a true RIA, provides fiduciary
Investment services.

A Custodian and/or Corporate Trustee 8 holds the assets for
safekeeping and often issues checks (sometimes provides
brokerage services, especially if no investment advisor)

ViiConradSiegel



Common Plan Fees

WHO i s getting paid? The mai n |
A Mutual Fund Company 8 the expense ratios represent what
It costs to manage and market the individual investment
fund.
A Insurance Companyd if your plan operates on an insurance
company platform, there are often additional charges on
the investments.

A There may be other providers, e.g. a law firm that drafts an
iIndividually -designed plan document, an employee
communications provider, etc. ldentify them all!

ViiConradSiegel



Common Plan Fees

HOW are they getting paid?
A |s the plan sponsor paying the invoice directly?
A s the invoice being paid by the plan?

A Are all or some plan costs are being paid via revenue sharing, an
Insurance wrap, etc.?

A Are participants being assessed charges individually (e.g. for a
loan, distribution, etc.)?

A s there a combination of some of the above? Probably.

ViiConradSiegel



Common Plan Fees

HOW are they getting paid?

A Are there additional special costs? Examples:
A Plan document services
A Special investments
A Employee education or extra participant services
A Complicated plan provisions

A NOTE®S most providers will charge extra for special projects
such as IRS/DOL audits, plan terminations, special testing,
and the like

ViiConradSiegel



Common Plan Fees

HOW are they getting paid?

A By dollar-based formula? (e.g. flat base charge plus per
participant cost)

A By percent-of-assets formula? (e.g. a percentage of assets,
which may be tiered to decrease as plan assets increase)

A By embedded investment fees such as revenue sharing?
A Charge for service, either flat or based on hourly rates?
A ls it a combination of the above? Very possibly.

ViiConradSiegel



Common Plan Fees

WHAT are the hidden costs? Some common sources:
A Revenue sharing (embedded in mutual fund expense ratios)
Al nsurance company owrapoé fees
A Insurance company mortality charges
A Cash float
A Loads, surrender charges, etc.

OHIi ddeno does dasilongmsetleermosts b a
are reasonable. It just means they are harder to identify
and to quantify.

ViiConradSiegel



Yikes!

ViiConradSiegel



Properly evaluating
Plan expenses



Properly Evaluating Plan Expenses

The basic process
A ldentify all providers
A Figure out how they are being paid
A Figure out what they are being paid
A Convert everything either to dollars or percentages
A Compare to a benchmark or to alternative providers, or both
A Consider the value received for the cost paid
A Repeat annually for ongoing monitoring

ViiConradSiegel



Properly Evaluating Plan Expenses

|dentify all providers - Record Keeper, Custodian, Advisor, etc.

A

Do some research and make sure you have them all.

Figure out how and what they are being paid

A

v v >y D> D> D> D

Contracts and insurance company documents

408(b)(2) notices (disclosures from the provider to the plan sponsor)
Invoices

Participant 404a-5 notices (DOL-required annual investment disclosures)
Public mutual fund data (ensure you have the right share class)

5500 schedules C, A, and H

Review actual performance vs. published returns

Read the fine print

ViiConradSiegel



Properly Evaluating Plan Expenses

A Example: Using publicly available mutual fund data

A Go to fund company web site, prospectus, Morningstar
Inc., etc.

A Look at overall expense ratio, 12b-1 fees (the latter is
usually a source and indication of revenue sharing)

A Ensure that a weighted average of the expense ratios is
a part of any evaluation of plan costs

A If your plan or the plan sponsor pays no other costs, this
Is how most or possibly all of your fees are being paid

Inst Admin

Class -2 3 Class

Fees'" 0.46% 0.56% 0.66% 0.46%

Distribution and'or Service (12b-1) Fees MiA MA MIA 025%
Other Expenses'? 0.08% 0.09% 0.08% 0%

Total Annual Fund Operating Expenses 0.35% 065% 0.75% 0B
Fee Waiver andfor Expense Reimbursement>! WA A {0.05%) Wia

Total Annual Fund Operating Expenses After Fee Waiver andior Expense
Reimbursement 0.55% 0.65% 0.70% 0.80%

ViiConradSiegel



Properly Evaluating Plan Expenses

A Example: Using Investment Return to Evaluate Costs in Excess of
Published Returns

A Find a participant with no activity other than investment returns

A Divide investment results by beginning balance
0 Divide $1,574.34 by $52,433.05 result of 3.00%

ACompar e t o adtubl@ublished rdtéaf return of 3.09%
0 Ensure comparing the correct fund ticker
0 Plan returnis 0.09% lower than published return
0 Multiply by 4 to get rough cost ( in excess of mutual fund expensgf .36%.

ol f your plands costs vary considerably,
rather than multiplying one quarter by 4

Beginning Investment Loan Fund Ending

Balance Contributions Results Forfeitures  Withdrawals Repayments Transfers Balance
Vanguard Target Retirement 2030
401(k) Employee 3‘52433.['& 0.00 1,574.34 0.00 0.00 0.00 0.00 §54,007.39

ViiConradSiegel



Properly Evaluating Plan Expenses

A Example: Form 5500 Schedule A (Notéy Commissions are atypical for
larger plans; Schedule A is getting fairly rare)

Part | Information Concerning Insurance Contract Coverage, Fees, and Commissions Provide information for each contract
on a separate Schedule A Individual contracts grouped as a unit in Parts 1l and lll can be reported on a single Schedule A.

1 Coverage Information:

(a) Name of insurance carrier

PRINCIPAL LIFE INSURANCE COMPANY

fc) NAIC (d) O
(b) EIN code identific
420127290 61271 441463

Commissions, etc.
with larger plans
are getting more

2 Insurance fee and commissicn information. Enter the
descending orderaf the amount paid.

kimate number of Policy or contract year
rare - are covered at end of F T
commissions r cpntract year ( From lo) To
justified by value 202 01/01/2013 120312013
received? — _
T T T T AT COUTTI TS ST S Elald. List in line 3 the agents, brokers, and other persons in
=i

(a) Total amount of commissions paid

b} Total amount of fees paid

12785

11316

3 Persons receiving commissions and fees. (Complete as many entries as neaded to report all persons).

{a) Name and address of the agent, broker, or other person to whom commissions or fees were paid

WOODBURY FINANCIAL SERVICES

5575 GARDEN VILLAGE WAY
STE C102
GREENSBORO, NC 27410-8578

{b) Amount of sales and hase

comm

Fees and other commissions paid

{c) Amount =

= (d) Purpose

(&) Organization code

issions paid -

12785

11316

REFERRAL/SERVYICE FEE

3

ViiConradSiegel



Properly Evaluating Plan Expenses

A Example: Form 5500 Schedule C

(@) Enter name and EIN or address (see instructions)

Conrad Siegel Actuaries

23-1669823
PO Box 5900
Harrisburg PA 17110-0900
(b) (c) ( (e) (U] (9) (h)
Service Relationship to Enter direct Did serviceprovider Did indirect compensation Enter total indirect Did the service
Code(s) |employer, employee | compensation paid receive indirect include eligible indirect compensation received by |provider give you a
organization, or  |by the plan. If none,| compensation? (sources | compensation, for which the | service provider excluding | formula instead of
person known to be enter -0-. other than plan or plan plan received the required eligible indirect an amount ar
a party-in-interest sponsor) disclosures? compensation for which you [estimated amount?
15 50 answered “Yes” to element
17 59 (f). If none, enter -0-.
37 None ﬁo
38 = Yes D @ Yes D No @ Yes D No @
49 26,071 0
(@) Enter name and EIN or address (see instructions)
Charles Schwab & Co., Inc. 94-1737782
This indirect
| |compensation
(b) (c) (d) (e) should be reviewed q (h)
Service Relationship to Enter direct Did service provide: and understood Enter total indirect Did the service
Code(s) |employer, employee

organization, or

compensation paid
by the plan. If none,

receive indirect
compensation? (soujces

compensation, far which the

bmpensation received by
service provider excluding

provider give you a
formula instead of

person known to be enter -0-. other than plan or glan plan received the required eligible indirect an amount or
a party-in-interest sponsor) disclosures? compensation for which you [estimated amount?
19 answered “Yes” to element
25 (f). If none, enter -0-.
50 None = -
59 = Yes @ No D Yes @ No D Yes @ No D
62 10,333

ConradSiegel




Properly Evaluating Plan Expenses
A Example: Form 5500 Schedule H

Expenses

€ Benefit payment and payments to provide benefits: This section is only going

(1) Directly to participants or beneficiaries, including dird {0 he your direct 2,358,627

(2) To insurance carriers for the provision of benefits—— compensation; will not

(e, S————— S || (1|8 [¢ [N (AV/= g [VI=R g =Ty lpTo B

(4) Total benefit payments. Add lines 2e(1) through (3)..|€fC. 2,358,627
f Corrective distributions (see instructions) ...l 2f 1,645
g Certain deemed distributions of participant loans (see instructions) ... 2g
h g\terestexpense..................................................... o) 2h .
i Administrative expenses: (1) Professionalfees...___..._..........___.._....| 2i(1) 36,404

(2) Contract administrator fees............. e 2i(2)

(3) Investment advisory and managementfees........._._____._| 2i@3) v‘15;255

() ORI o] 21(4)

(5) Total administrative expenses. Add lines 2i(1) through (4).........__....._. 2i(5) 81,660
] Total expenses. Add all expense amounts in column (b) and enter total ... 2 2,441,932

Net Income and Reconciliation

K Netincome (loss). Subtract line 2j from line 2 .o 2k -2,256,098
| Transfers of assets:

(1) Tothis PIaN. o] 20()

(2) Fromthis plan.... ] 21(2)

ViiConradSiegel



Van uard Target Retirement 2035 Ret 0 t
Properly g Asselﬂlmsﬂlcgatlnn "~ Benchmark p

EVaI u atl n g gﬁ;‘ﬁzgﬁ:i;mm Choices Momingstar Lifetime Moderate 2035
Plan Expenses

Investment Information Performance
The Vanguard Target Retirement 2035 Ret Opt, 2 Investment Choice Annual Retur
Separate Account, invests exclusively in the Vanguard Target Total Ret %
Retirement 2035 Fund (Investor Class), a mutual fund (Fund). 2006 14.47
2007 6.69
. 2008 -35.15
AEXxam p|e: Insurance Investment Objective & Strategy 2009 77 75
The investment seeks to provide capital appreciation and 2010 14.27
Company Documents current income consistent with its current asset allocation. 201 -2.97
The fund invests in other Vanguard mutual funds 2012 14.34

according to an asset allocation strategy designed for )
investors planning to retire and leave the work bmc.;_mwol‘"ﬂﬂﬂ
within a few years of 2035 (the target yeap-4 0.93% of assets

time, its asset allocation may be affected by a VS Vang uard
factors, such as whether the underlying fnds |

additional investments. The fund's indirect stof pUb“Shed Expense pnts

a diversified mix of U.S. and foreign largef, mif R atio of 0.18% at [ sure: Th
small-capitalization stocks. '

e

the time urn and g

UTTYITar CoST Gurrent perfor

Operations to obtain performance curre
Redemption Fee/Tem  — - W important information.

Expense Ratio Type 7*: 0.93% of fund assets Investment choices are

ViiConradSiegel



Properly Evaluating Plan Expenses

A Example: Insurance Company Documents (Read the Fine Print)

Type 7: The expense ratio quoted reflects the maximum total
operating expenses, of the investment choice, which include
the Separate Account Maintenance and Administrative
Charges assessed by (if applicable), and the
total operating exnenses of the underlying investment, net of
any fee waivers. There may also be charges to your balance
in the separate accounts for contract asset charges,
discontinuance charges or service fees, as applicable under
your contract, which are not reflected on these fact sheets.

Charges Upon Termination

Depending on the features elected by your plan, a
discontinuance charge may apply at the time the investment
contract is terminated.

Performance

Unless otherwise noted, all data is shown as of the release
date of these investment fact sheets. Performance shown is
average annual total separate account investment choice
returns (except 3 months and year-to-date) for the period
indicated, net of the total operating expenses of the separate
account and underlying investment (if applicable) as listed on
the individual investment fact sheets. Performance returns
reflect reinvestment of dividends and capital gains
distributions. Performance does not reflect application of the
contract asset charges and any discontinuance charges or
service fees deducted from an account: such charges and
fees would reduce a participant’s return.

%\nnh‘al:t Asset Charges
The applicable monthly contract asset charges (CAC) range
from 0.0000% to 0.3333%.

ViiConradSiegel



Properly Evaluating Plan Expenses

Compare to a benchmark or to alternative providers
Alf choosing a benchmar k, ma k e

A 401(k) Averages Book is a source used by some provider$
can use for 403(b) plans as well.

A If comparing among alternative providers, create a
comparative chart

A Make sure services across providers or as compared to
benchmarks are comparable (for example, not every provider
Is a fiduciary, employee education products may differ, etc.)

ViiConradSiegel



Properly Evaluating Plan Expenses

Convert everything to dollars or percentages

A Sometimes hard dollars are easier to understand, especially
when comparing alternative providers

A Benchmarking statistics are almost always expressed as a
percentage of assets.

A You may want to do both

ViiConradSiegel



Properly Evaluating Plan Expenses

A Example: Putting it Together

Investment Expenses

Category
Actual Average
Expense Expense

Fund Category Fund Name Ratio Ratio*
Stable Value Wells Fargo Stable Value Fund** 0.58% 0.72%
Intermediate-Term Bond Prudential Total Return Bond 0.76% 0.76%
e e
Target-Date 2050 JPMorgan SmartRetirement 2050 Fund Class C 147% 0.85%
Target-Date 2055 JPMorgan SmartRetirement 2055 Fund Class C 147% 0.82%
Dollar Weighted Average GH@ 0.90%
N—
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Properly Evaluating Plan Expenses

A Example: Putting it Together

Description Fee

Explanation

Record Keeping 0.17%

Direct cost for Plan administration

Investment Advisory

Direct cost for investment advisory 0.05%

services

Mutual Fund Expenses

Individual mutual fund fees .3'84%
TOTAL ANNUAL FEES 1.06%

Direct charges of $300,683 were charged by
HOO0000KK for record keeping. It does appear
PO 15 also receiving indirect
compensation for record keeping. This amount
was not listed on the 5500. Total X20000000
compensation for RK services is approximately
$300,683 or 0.17%.

Direct charges of $80,000 were charged by XXXX
K00 for investment advisory services., Total
compensation for 1A services was approximately

$80,000 or 0.05%

This is the ollar weighted average expense ratj
(shown in detail on P : ual fund

expenses are approximately $1,477,324.

Total fees are approximately $1,858,007

ViiConradSiegel



Properly Evaluating Plan Expenses
A Example: Putting it Together

0.00% 0.20% 0.40% 0.60% 0.80% 1.00% 1.20%

Prospect Neme | (D
igrescot (T .-
engecor (D -

Lowest Cost - 0.18%

- Source: 401k Averages Book 18th Edition. All rights reserved. The information contained herein: 1) is proprietary to 401k
Averages Book; 2) may not be copied or distributed, 401k Averages Book is not responsible for any damages or losses
arising from the use of this information.

- Total includes Record Keeping, Custodian, Investment Advisory and Mutual Fund expenses.

- Benchmark based on plans with 2000 participants with an average account balance of 570,000,

ViiConradSiegel



Properly Evaluating Plan Expenses

Compare to alternative providers 6 example
A Assumptions: 2 plans, $7.5m in assets, 150 participants

AThe OFREEG6 plan is more expens

Provider A Provider B

Recordkeeping 0.20% ($15,000)

Custodian/Trustee “FREE” 010% ($7,500)

Investment Advisory Services 0.21% ($15,750)

Mutual Fund Expenses 1.06% ($79,500) 0.28% ($21,000)

Total Annual Fees - Percentage 1.06% 0.79%

Total Annual Fees - Dollars $79,500 $59,250

ViiConradSiegel



Properly Evaluating Plan Expenses

Consider the value received for the cost paid
A Make sure you are allowing for differences in services
A Cheap now may equal expensive later
A There isno ERISA requirement to pick the cheapest provider
A Can the provider get you where you want to go?
A Intangibles 8 such as whether they are responsive, etc.
Repeat annually for ongoing monitoring

AWatch for fee O0creepo6 as t hbasep!| an
formulas and revenue sharing.
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Properly Evaluating Plan Expenses

Other tips

A Make sure your provider has you in the cheapest share class, all
things considered.

A Review fee schedules in detail for extras (for example, a provider
with a lower base cost may charge more for your specialized
contribution formula, but may still be cheaper overall).

A fiduciary must question what he or she does not understand.
Consider pulling in outside help i

If your current provider helps you benchmark plan costs, make sure
independent data is being used

> v D
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Properly Evaluating Plan Expenses

What 0s happening to that Revenue

A

A

Even if your revenue sharing represents a reasonable cost, it
should be applied properly

Can be used to pay invoices or to provide additional services, or
rebated to plan participants

Revenue sharing arrangements that are used to pay invoices tend
to be inequitable

Best way to handle from a fiduciary standpoint is to rebate dollar -
for-dollar to funds from where it came

ViiConradSiegel



The bottom line on Plan Costs:

Ensuring retirement plan costs are appropriate has a significant
Impact on participant retirement outcomes, and is a fiduciary duty.

It can also be a complex process. Fortunately, any time spent
developing a prudent process and a basic understanding of
retirement plan costs will go a long way.

Costs must be quantified and shown to be reasonable. If
determined unreasonable, fiduciary is obligated to do something.

Highly-e ducated professionals who a:
or even for cheap!
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Questions?



Contact

J. Scott Gehman, ERPA, CEBS
scottgehman@conradsiegel.com
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All investment advisory services and fiduciary services are provided through Conrad Siegel Investment

Advi sor s, | n efar-sefvicedrivésteén) advisar refisteeed with the U.S. Securities and

Exchange Commissionwith its principal place of business in the Commonwealth of Pennsylvania.

Registration of an Investment Advisor does not imply any level of skill or training. CSIAoperates in a

fiduciary capacity for its clients. Investing in securities involves the potential for gains and the risk of loss

and past performance may not be indicative of future results. Any testimonials do not refer, directly or

indirectly, to CSIA or its investment advice, analysis or other advisory servicesCSIA and its

representatives are in compliance with the current notice filing registration requirements imposed upon

registered investment advisors by those states in which CSIA maintains clients. CSIA may only transact

business in those states in which it is noticed filed, or qualifies for an exemption or exclusion from notice

filing requirements. Any subsequent, direct communication by CSIA with a prospective client shall be

conducted by a representative that is either registered or qualifies for an exemption or exclusion from

registration in the state where the prospective client resides. For information pertaining to the

registration status of CSIA, please contact CSIA or refer to the Investment Adviser Public Disclosure web

site (www.adviserinfo.sec.gov) For additional i nfor mat
documents, the current versions of which are availabl e
website (www.adviserinfo.sec.gov) and may also be made available upon request.
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Top 10 Most Asked Audit Question:
of 2018

Nothing that is presented during this educational
program is intended as tax advice, and this program does
not address all federal, state or local regulatory or other

Issues raised by the subject matter it addresses. B R
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Speaker Introductions

Derek R. HeathiMAcc
A Supervisor
A Juniata Class of 2013, Graduate
Class of 2014

Kimbarley A. Williams, CPA

ACoChair of the Employee Benefit
Plan Services Group wi0 years
experience serving 401k, Pension
and Health & Welfare Plans

B
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Top 10 Audit Questions of 201t n A

. Why does my plan need an audit? m

1

2. What does an audit entail? .
3. What is the difference between a limited and full scope audit?

4, LQ@S 2dzi a2dzNOSR Y& NBO2NR]SSLMAY.
5. How do | correct a mistake?
6
7
8
9
1

.2 KFEO OFy L R2 G2 tAYAOD GKS LX Iy
. What Qualifies as a Hardship Withdrawal?

. What are the Filing Requirements of my Health & Welfare Plan?

. What are the plan limitations? 2019 Benefits Reference Guide

0. What Plan records does an employer need to retain and for how

B
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1. Why does my plan
need an audit?




1. Why Does my plan need an audit?

Employee Retirement Income Security Act of 1974

AAdministration of ERISA is divided among:
AU.S. Department of Labor (DOL)
Anternal Revenue Service of the Department of Treasury (IRS)
A Pension Benefit Guarantee Corporation (PBGC)

Boyer &Ritter LLL.C



1. Why Does my plan need an audit?

Form 5500: 8a.20 Participant Rule

Alf the number of participants reported on line 5 is between 80 and
120, and a Form 5500 Annual Return/Report was filed for the prior
plan year, you may elect to complete the return/report in the same
OFdS3I2NE oOoWWiIl NHS LIX I yQQ 2N WYWwa

return/report

AFlIlng as a large plan is required once the plan is oveeligble*
participants

AOnce initial audit occurs, audits continue if > 100 eligible participants
* Eligible participant count is based on the first day of the plan year

B
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1. Why Does my plan need an audit?

What can you do as you approach 120 participants?

Carefully review the participant listing

2
Als the participant count accurate?
R BN 2o you have a significant number
of participants who have

terminated employment but still
have account balances in the plan?

B
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I'll need to see some process
h documentation for what you're | was just sharpening this pencil!
doing there.
2. What
does an Oh...then Il need training
and safety procedures, too.

© 2011, NoNovice.com
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What does an auditor need?

APlan documents, for example:
ASummary plan description
AAdoption agreement
APlan amendments

ACensus

AAIl employees receiving pay with birthdates, hire dates, termination
dates, rehire dates, gross pay, all contributions

AFidelity bond

APlan testing support B&R
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What is your auditor testing?

AEmployee Data and Eligibility

AEmployee and Employer
contributions

Alncome/Contribution
Allocations to Participant
Accounts

AParticipant loans
ADistributions
AFees

B
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3. What Is the difference
between a limited and full
scope audit?
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3. What is the difference between a limited and full scop

audit?
I

Limited Scope Audit
AReceive a Certification by Custodian or Trustee

ALimited evaluation of investments
ABAAOEFAYSNI 2F 2LIAYAZY

Full Scope Audit
AFull testing performed on investments )
ALaadzS 'y 2LAYAZ2Y 2y

B
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3. What is the difference between a limited and

full scope audit?
I

Limited Scope Certification:

AThe limited scope certification should be prepared by a
gualified institution, and should be iwriting and signed
by a person authorized to represent the qualified _
Institution. It should be specific to the plan subject to audit,
and the investments and investment information covered
by the certification should be as of and for the period
ended on the financial statement date. The limited scope
exemption is available only if the qualified certifying
Institution certifies both theaccuracy and completene s
the investment information submitted pursuant to 29 CFR

2520.1035(c).
BR
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3. What is the difference between a limited and

full scope audit?
I

Who can issue a limited scope
certification?

ABanks
ATrust companies
Alnsurance companies ﬂ!hl‘“‘“
ASimilar institutions, acting as ¢ |
agent for a qualified institution

B
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recordkeeping. Why is this
my responsibility?
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n® LQYS 2dziaz2dzZNOSR Yé N
my responsibility?

A fiduciary must demonstrate he or she is:

AMonitoring plan tax and qualification compliance, reviewing
operations of the Plan and the adequacy of services provid:
by third party providers, and approving Plan amendments.

AApproving benefit payments and determining that
administrative fees and fund expenses are reasonable give
the size of the plan and services provided to the plan,
Including any amounts third party providers directly or
indirectly receive from the plan earnings under revenue
sharing arrangements.

B
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nd® LQWS 2dziaz2dzNOSR Yé |
my responsibility?

What are my responsibilities as a fiduciary?

AAct only in the interest of plan participants and their beneficiaries.
ACarry out fiduciary responsibility prudently.

AEnsure all activities are following the plan document.

AI\/Ionltorlng the investment returns, reviewing of the soundness of
iInvestments, annually reviewing and approving the plan's investment
policy, which are memorialized in writing.

AReview plan expenses for reasonableness.
AResponsible that thirgharty service providers are doing their job

satisfactorily.
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n® LQWS 2dziazdz2NODSR Yé
my responsibility?

What can go wrong?
Almproper investment choices
AActions not in accordance with plan document

AAcquire a company, sell a company, make
strategic changes where documents are not
reviewed/revised appropriately

Alnadequate retention of employee documents
What could this result in?
AFines, lawsuits, participant complaints (DOL)

B
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5. How do | correct a mistake? [igYe] 24
-~
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5. How do | correct a mistake?

Common Plan Errors We
See The Most

1. Timeliness of deposits

2. Not including all eligible
employees in the plan

3. Most Common Plan
Document departure

B
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5. How do | correct a mistake?

1. Not Depositing Employee Deferrals Timely

ASmall plans (under 100 participants) are permitted to use the eligible safe
harbor option which means that remittances of employee contributions must
be made within 7 business days from the date the amounts are withheld
from employee's pay (check date). The seday safe harbor option does
not apply to large plans.

AThere isno safe harbor rule for large plansRegulations provide an example
with respect to the timeliness of deposits by a large employer, sighting
participant contributions should be made no later than three business days
after the issuance of paychecks.

B
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5. How do | correct a mistake?

2. Not Covering the Proper Employees
Almproper communication of eligibility (missed employees)

AUntimely plan entrance
ANot maintaining optout authorization forms from eligible but not
participating employees

Almproper exclusion of classes of eligible employees (part time,
seasonal, rehires, temps)

AMiscalculation of eligibility requirements (hours of service,
employment waiting period)

B
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5. How do | correct a mistake?

3. Most Common Plan Document
Departure:Definition of Compensatiol

AErrors often exist when the payroll
system uses a different calculation of

an compensation than as defined ir
he Plan Document.

AThese departures result in incorrect
employee and employer contribution:
remitted into the plan.

B
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5. How do | correct a mistake?

Correcting Plan Errors Under The IRS and DOL
IREmployee Compliance Resolution Programs (EPCRS):

ASelfCorrection Program QJ{";X
AVoluntary Correction Program ﬁ
AAudit Closing Agreement Program |

Voluntary Fiduciary Correction Program (VFCPDRIself
correction program.

B
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6. What can | do to reduce
plan refunds?
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6. What can | do to reduce plan refunds?

ERISA requires several tests each year to prove that plans dc
not discriminate in favor of highly compensated employees

AActual deferral percentage test (ADP)
AActual contribution percentage test (ACP)

ATop Heavy test plan is top heavy if 60% of plan assets belong to
key employees

B
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6. What can | do to reduce plan refunds?

Strategies To Reduce Plan Refunds

ALimit deferral amounts for highly compensated
employees.

AAssess alternate testing methoggonsult your
third party administrator.
Alncrease plan participation
Alnstitute automatic enroliment
Alncrease the match

B
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/. What qualifies as a hardship
withdrawal?

BR
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/. What qualifies as a hardship withdrawal?

AOutlined in the plan document (can be excluded).

AMost common allowable hardships (IRS safe harbor
definition):
AMedical/funeral costs
ATuition/education expenses (employee, spouse, children)
APrincipal residence purchase
APrevent eviction or foreclosure of primary residence

ARepair damage to principal residence
ADocumentation is needed to verify and authorize the

hardship withdrawal.

Boyer &Ritter LLL.C



/. What qualifies as a hardship withdrawal?

Rules and Regulations

Almmediate and heavfinancial need
ALimited amount up to the need of the immediate financial hardship

AHardship withdrawals are taxable income to the participant
ARegular tax as any other taxable distribution (20%)
A10% penalty tax
APlan for at least $.30 of every dollar withdrew to go towards taxes

AEncourage participants to exhaust all other means prior to taking a
hardship

B
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8. What are the filing
requirements of my Health
and Welfare Plan?

BR
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8. What are the filing requirements of my Health and

Welfare Plan?
I

Types of Health and Welfare Plans subject to filing under ERISA:
DNRdzLJ KSIf 0K YR YSRAOIf AyadzN
5SYiUlf YR @AaA2Y LIX I ya

| SFfGK Ct SEA0fS {LISYyRAyYy3 | O002d
| SIf 0K wSAYOodzZNEASYSYy(d ! OO02dzy i a
t NBAONARLIIAZ2Y RNXzZA LI | ya
S5AaloAfAGE LI I ya

[ AFTS YR | OOARSYU Ayadz2Ny yoOS LI
2 SfftySaa yR 9YLX 2eSS 1 aaraaly
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8. What are the filing requirements of my Health

and Welfare Plan?
I

Health and Welfare Plans are required to file a form
5500 unless they meet an exception.

Large Health and Welfare Plans are required to have
an audit performed except:

ALarge plans (over 100 participants) that ardunded, fully insured or
combination that meets the requirements of 29 CFR 2521404

B
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8. What are the filing requirements of my Health

and Welfare Plan?
I

Do Not File a Form 5500 for a Welfare Benefit Plan
That Is Any of the Following (top 4 of 10):

AA welfare benefit plan that covered fewer than 100 participants at
the beginning of the plan year and is unfunded, fully insured or a
combination

AA welfare benefit plan associated with a cafeteria plan

AA governmental or church plan

Al y SYLX 28SS oSYySTAG LY YIFAyOl
compensation, unemployment compensation, or disability insurance
laws
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2019 BENEFITS
REFERENCE GUIDE

Boyer tter LLLC

Annual Benefits Limits for

2019 BENEFITS
Elective deferrals to 401(k), 403(b), 457(b) plans $!_9.0
Defiiton of Hohly comper<ated smployee ¥ REFERENCE GUIDE

Annual compensation limit for benefit purposes $280,
Annual compensation limit for key employee determination $180.

Maximum defined contribution plan annual contribution $56,01
Maximum annual benefit from defined benefit pension plans $225(

Key Filing Dates and Deadlines

for Calendar-Year Defined Contribution Retirement Plans
Traditional, spousal, & Roth contribution limits $6,00

Catch-up contribution limit $1,00¢ Subject to ERISA and the Internal Revenue Code

Single:  Annual contribution limit $3,50(

Minimum Deductible $135C Distribute IRS Forms W-2 (to recipients)
Maximum out-of-pocket expense $6.75¢ Distribute IRS Forms 1099-R (to recipients)

Family:  Annual contribution limit $7,00( Form 945 due to IRS
Minimum Deductible $2,70¢
Maximum out-of-pocket expense $13.5C

Catch-up Contributions $1.00¢ Form 1

Employee health FSA pretax contribution $2,70¢

Dependent care FSA household contribution Process corrective distributions for failed ADP/ACP tests without 1

[ ]
OASDI tax rate o ke Required Minimum Distributions (RMDs) for participants who turned 70% during 2018
L] L] L AASDI taxable wage base 2.9 File Form 1099-R with the IRS (electronic filing only)
? Cost of living adjustment for benefits Pro orrective distributions for excess employee deferral
a I l I I I l I a I O n S n Part A tax rate 1.45% Process corrective distributions for failed ADP/ACP tests from eligible automatic
Part A additional individual tax rate® 0.9% contribution arrangement (EACA) plans without 10% excise tax

Distribute Summary of Material Modifications for 2018 plan document changes

- 31| File IRS Form 5500 (plan informational return) (without extension)
File IRS Form 8955-SSA (deferred vested benefit reporting) (without extension)
rking $265 File IRS Form 5558, Application for Extension of Time to File Certain Employee Plan Returns
a pass/commuter vehicle $265 31 | Distribute annual benefit state for 403(b) and nonparticipant-directed 401(k) plans

Maximum balance for 5-year distribution $1130,
Amount to lengthen 5-year period $225.¢

[ ]
“Tax s ried filing jointly above $250,000; married filing separately above $125.C
d o hold (with qualifying per e $200.000; and qualifying widow(er) with
$200,000.
P ntinue able to

Ithough benefits, employers can no lo
ted to

Send Annual 401(k) and 401(m) safe harbor notic:
Send annual auto-enroliment notice
Kimbarley A. Williams, CPA Send annual qualified default investment alternative (QDIA) notice
717-761- 7 Distribute SAR to participants (with >
www.cpabr.com kwilliams@cpabrcom c Amend plan for most discretionary changes implemented during plan year
Process RMDs (other than initi stributions)

BOYER & RITTER EMPLOYEE BENEFIT PLAN GROUP
Kimbarley A. Williams, CPA
0000 7-7617210

www.cpabr.com
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9. What are the plan limitations?
2019 Benefits Reference Guide

Limitations
Alndividual contributions
A2019: $19,000 up from $18,500 in 2018
ACompensation
A2019: $280,000 up from $275,000 in 2018
ACatchup contributions
A2019: $6,000 (same as 2018)
AExcess deferrals, what to do when caught?

B

Boyer &Ritter LLL.C



How LONG SHouLp You
ou KEEp EACH DOCUMENT'-’
QU\—DENT? EMPLOYEE ppgp PLAN CHECky 57
cuM FOR RECORpg RETENTION

KEEp THESE RECORDg

clefintefy, S
10. What record

Benefit Determinatiop, Recorgs+ ke e p
"
ecords ®  Origing| plan documents and al| Subsequent e d to
R & amendmentg or restatements d O
ncie
ment agies anc ©  Any determfnation letter issued by the IRS
; chedu

“ ?
e * AlladoDtion agreamen an d for hOW |Ong -

hC"“entSv cription e ©  Any opr‘nion/advisory letter j
es! ifica
y plan © rial Modific? ©  Censys information
te
f Ma
es O

. ents compensation histo
gummart ofit State™
u n
(6] t Be!

attac
S\.\“"mar
® and beneficfary destgnatv'ons)

Pavt\C‘pan inute _ o Participant account "ecords ang actuariag|
© accrueq benefit analysegs

(e ®  Recorg keepfng/valuation reports at both the
\ect! plan ang Participant jeyg,
cipant e‘ electi
\ N
estme Participant loan documentation (including
aMortization Schedules and promissory Notes)

N forms (includmg

cial st e
ection forms and 1099-R

plan fina"

~subjé!

Www.cpabltcom

Boyer &Ritter LLC




10. What records do | need to keep and for how lo
I

There are two specific ERISA laws that come into consideration
with regard to record retention.

1. Section 107 of ERISA is a general law that requires any Plan that files
with ERISA, to maintain for up $ox yearsdocumentation and records
to verify or explain information in your filings from the date filed.

2. Section 209 of ERISA requires plans to maintain records specifically
related to determining eligibility and/or participant benefits
iIndefinitely, or at least until the benefit calculation and eligibility
determination will not be needed.

See checklist included in participant handouts

B
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10. What records do | need to keep and for how long?
.

Reporting and Disclosure Records (Six Years)
AForms filed with government agencies (e.g. Form 5500 etc.)
ASummary Plan Description, Summaries of Material Modificati

AParticipant Benefit Statements

APlan related minutes and resolutions

AParticipant notices (including dates and methods of delivery)
AParticipant elections (e.g. deferral forms and investment elections if paper)
ANondiscrimination test results

APlan financial statements

B
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10. What records do | need to keep
and for how long?

Benefit Determination Records (Indefinite)

A Original plan documents and all subsequent amendments or restatements,
adoption agreements

AAny determination or opinion/advisory letter or issued by the IRS

ACensus information (including age, compensation history, employment history)
AParticipant account records and actuarial accrued benefit analyses
ARecordkeeping/valuation reports at both the plan and participant level
AParticipant loan documentation

AParticipant distribution forms (including tax notices, election forms and -F099

forms)
B3R
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Thank you!

Kimbarley A. Williams| CPA
Principal | Boyer & Ritter, LLC
kwilliams@cpabr.com

Office: 717.761.7210 x1244

Derek R. Heath

Supervisor | Boyer & Ritter, LLC
dheath@cpabr.com

Office: 717.761.7210 x1248

www.cpabr.com
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McNees

Wallace & Nurick LLC

CASE STUDIES IN ERISA¢ AW
KNOW THE RISKS INHERENT IN

YOUR RETIREMENT PLAN

April 30, 2019
L. Renee Lieux, Esq. Stephen R. Kern, Esq.
McNees Wallace & Nurick LLC McNees Wallace & Nurick LLC
Phone (717) 235484 Phone (717) 235350
RLieux@mcneeslaw.com SKern@mcneeslaw.com
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UNDERSTANDING FIDUCIARY RESPONSIE
¢ OVERVIEW

A What is a fiduciary?

A Standards of conduct and discharge of duties
A Fiduciary liability

A Fiduciary protection

A Protecting the employer

WWW.mcneeslaw.com



WHAT IS A FIDUCIARY?

A Any person

A Any discretionary authority

A Plan management/administration
A Disposition of plan assets

A Investment advice
A Remedial purpose of ERISA

WWW.mcneeslaw.com




WHAT IS A FIDUCIARY?

A Generally a "functional” test

A Belief, knowledge and often consent areot
required

A Investment manager exception
A Unwitting violations are possible!

WWW.mcneeslaw.com



WHAT IS A FIDUCIARY?

A Specific Positions
A Named fiduciary
A Trustee
A Plan sponsor
A Plan administrator
A Investment manager
A Professional service provider
A Third party administrator
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WHAT IS A FIDUCIARY?

A The Enron Decision

A Persons who have the power to appoint
fiduciaries are themselves fiduciaries

A Corporate officers and directors acting on
behalf of a corporate fiduciary are fiduciaries
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FIDUCIARY DUTIES

A Exclusive Benefit
A Also known as the "duty of loyalty"
A Acting with a "single eye"

A Prudence
A Care, skill and diligence

A Good faith is irrelevant a "pure heart and an
empty head"
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FIDUCIARY DUTIES

A Affirmative duty to seek expert advice
A Prudent "expert" standard?

A Substantive vs. procedural prudence

A The result vs. the process
A Procedural prudence is critically important!
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FIDUCIARY DUTIES

A Diversification

A Unless clearly imprudent to do so

A Minimize large losses

A Investment policies and guidelines

A ERISA Section 404(c) and employer securities
A Plan Documents

A Must be followed to the extent consistent with
ERISA

A Knowledge of ERISA is criticall
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DISCHARGE OF FIDUCIARY RESPONSIBIL

A Limitation
A Not applicable to "settlor" functions

A Does not relate to actions prior or subsequent
to fiduciary status

A "Objective" Standard

A Good faith is meaningless!
A "Should have known" is the standard
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THREE KEYS TO SUCCESS

A Education
A ERISA fiduciary duties and prohibitions
A ERISA in general
A Subject matter
A Experts and other resources
A Procedures and Documentation

A Procedural due diligence/prudence
A The process is meaningless without proof
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THREE KEYS TO SUCCESS

A Communication
A Don't hide the ball
A Clear, concise and unambiguous communications

A Mean what you say and say what you mean
ACKS G{SNA2dza / 2y &8ARSNJI (
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FIDUCIARY LIABILITY

A Personal liability

A Damages

A Penalties

A Criminal liability

A Cofiduciary liability
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FIDUCIARY PROTECTION

A Exculpation
A What is it?
A Void against public policy
A Delegation
A Must be done pursuant to a prudent procedure
A Clearly document who has what responsibilities
A Fiduciary to fiduciary
A Fiduciary to nodiduciary
A Don't forget to monitor!
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FIDUCIARY PROTECTION

Alndemnification
Als it permissible?
A Who may provide an indemnification?

o The Plan
o The Plan sponsor
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FIDUCIARY PROTECTION

Alnsurance

A Don't become a fiduciary without it!

A Who may pay for it?
o The fiduciary

o The company

o The plan

o Recourse rider/waiver
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PROTECTING THE EMPLOYER

A
A
A
A

Proper documents
Reservation of rights
Plan amendment procedure

-Irestone language

A Avoid ambiguity
A Avoid inconsistency
A Procedural prudence by fiduciaries
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LITIGATION RELATED PLAN DESIGN PROVISIC

A Forum selection clauses
A Limits plan-related claims to a specific federal district
court
A Can result in significant cost savings and enhance
uniformity, efficiency and predictability for the plan

A ERISA Section 502(e)(2)
A Where the plan is administered
A Where the breach took place
A Where the participant resides or may be found

A With the exception of a few district courts, such
clauses have been uniformly approved by the courts
iIncluding two Circuit Courts

A Contractual limitation on the statute of limitations

A Must be reasonable
A Must be disclosed
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PREVALENCE OF EFREAATED LITIGATION

A The United States spends 18% of GDP annually on health
care, and private health plans provided through the
workplace currently cover 49% of the U.S. population.

A More than 28 trillion dollars has been accumulated in U.S.
retirement plans which constitutes approximately one-
third of American household wealth.

A Cases identifiably raising employee benefits issued
represented approximately 4% of civil cases commenced
under federal statutes in 2018.

A Employee benefits litigation filings exceed the total
federal district court filings during the same period under
the federal antitrust, banking, civil forfeiture,
environmental, immigration, securities and tax statutes

combined.
I
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WHAT IS A FIDUCIARY

Teets v. GreaWWest Life & Annuity Ins. CoNo. 181019 (1@ Cir.
2019)

A Teets was a participant in an employer retirement plan and
invested money in Great S&a i Qa4 T dzy R ®Westudera dzS F
ERISA alleging, among other things, that it breached a fiduciary
duty to participants.

A GreatWest is an insurance company that provides recordkeeping,
administrative, and investment services to 401(k) plans.

ACdzyOlA2ylf FARIZOAFINASAQ 20f ATl O
management or administration confers fiduciary status only to
6KS SEGSYyld GKS LI NIé& SESNDAaSa
ACKS LI NIGAOALIY(GQa | NHdzYSyid -0OSyl
West exercised control over the plan assets which enabled it to
change its compensation without plan approval. The Court
disagreed.
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DUTY OF PRUDENCE

Waksman v. Retirement Plans Committee of IBM, et Bllo. 173518

(2nd Cir. Dec. 10, 2018)

AL.a SyLXz2e8s
Ot FAY GKIFG
O2YLIl yeée g1 a
but failed to disclose it.

A The employees alleged that the Plan defendants violated their
fiduciary duty of prudence to the pensioner plaintiffs under ERISA.
hyOS 5STSYRIyda tSIFENYSR UOUKIFG L.
Inflated, Defendants should have either disclosed the truth about
the value or issued new investment guidelines that would
temporarily freeze further investments in IBM stock.

A The district court had dismissed the case, but the Second Circuit
reversed remanding for further proceedings holding that the
plaintiffs had plausibly alleged an ERISA violation.

a 6K2 G6SNB LJ NIiAOA LS
KS LI IyQa FTARdAzZOAI NA
2SN f dZSRY 6KAOK A
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DUTY OF PRUDENCE

Sacerdote v. New York Universitjo. 16¢cv-6284 (Jul. 31, 2018)

A Plaintiffs claimed their employer failed to fulfill its fiduciary
obligations under ERISA by breaching its duty of prudence
resulting in losses totaling more than $358 million.

A Plaintiffs claimed that the committee which oversees the plan
iImprudently managed the section and monitoring of
recordkeeping vendors resulting in excessively high fees and
Imprudently failing to remove certain investment options.

A¢KS O2dNI KStR (KIG asKAES GKSN
O2 YYA (0SS QancludN@atSévéra dembers displayed
I O2yOSNYyAy3a 101 2F (y26ftSR3AS
YFYRIF(G(SZeé GKS LIEIFTAYOUATTFa KIFIR y?2
Imprudently or that that plan suffered losses.
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PRUDENT PROCESS FOR SELECTING
INVESTMENT OPTIONS

Wildman v. American Century Services, | NG. 4:16¢cv-00737
(W.D. Mo. May 22, 2018)

A

A

A

Plaintiff participated in the American Century Retirement Plan,
a 401(k) plan.

Plaintiff alleged that the fiduciaries failed to employ a prudent

and loyal process for selecting, monitoring, and reviewing the
tfFyQa O2NB FdzyRasx FFAftAYy3 G2 O
to transfer to lowercost funds, and allowing the plan to pay

excessive fees.

The court held that a fiduciary is not prohibited from selecting

funds from a single investment management company, but it is

a question for a fact finder to decide whether it is prudent to
NEAONAROUO | NBOGANBYSYO LI FyQa f A
investment management company.

Therefore, the court allowed this claim to proceed.
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USING OLDER MORTALITY TABLES

Three cases have been filed in the Southern District of
New York alleging a violation of ERISA for failing to pay
the alternative benefits under a plan in amounts that

F N | Olddz NAFtfeée SljdzAa gl £ Sy
because the plan used older mortality tables.

A Masten v. Metropolitan Life Insurance Compariyo.
18-cv-11229 (S.D.N.Y.)

A DuBuske v. PepsiCo, Inblo. 18cv11618 (S.D.N.Y.)

A Torres v. American Airlines, Ind&Np. 18cv-983
(S.D.N.Y.)
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EXPERT ADVICE

Brundle v. Wilmington Trust, N.ANo. 172224 (4 Cir. Mar. 21,
2019)

A Owners of a closely held company sold the company to an ESOP.
A participant in the ESOP brought an action contending that the
trustees breached its fiduciary duties to the ESOP and overpaid
for the stock by $29,773,253.

A The lower court determined that Wilmington Trust failed to
LINEP S o6& | LINBLRYRSNIyOS 2F (GKS
purchase was for adequate consideration although Wilmington
¢ NHzA 0 GNBfASRE dzLll2y SELISNI | ROA
relying upon expert advice, a plan trustee must show that it
AYy@SaitAaAalr SR (KS SELISNIQa jdzk f A
complete and accurate information and made certain that
NBfAlFYyOS 2y GKS SELISNIQa I ROAOS
the circumstances.

A The 24 Circuit agreed with the lower court that Wilmington
Trust did not meet its burden.
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FAILING TO FOLLOW PROCEDURES

Jarosz v. American Axle & Manufacturing, Indg. 12C\39S (W.D.N.Y.
Mar. 11, 2019)

A The plaintiffs sued alleging that the defendants violated ERISA by
NERdzOAY 3 UKSANI LISyaarzy LI e&ySyia oé
compensation payments they received. The crux of the case hinged on
the interpretation of the plan.

A¢KS LIy OSEaGSR GRAAONBGAZ2Y L NB | dzi K
arising in the administration, application and interpretation of the Plan
including the authority to correct any defect or reconcile any
iInconsistency or ambiguity in the Plan and the authority to determine a
t FNOAOALI yUQAaSE O0SYSTFAOAFNBEQA 2NJ 20K
Plan, eligibility to receive a benefit from the Plan, and the amount of
GKFG 0SYSTAL®E

A Notwithstanding the language in the plan, because the plan did not
follow its administrative procedures or DOL regulations, the Court
applied ade novoreview and did not apply the deferential standard of
review.

WWW.mcneeslaw.com



BREACH OF FIDUCIARY DUTY RELATED T
FEES

McMaken v. GreatBanc Tr. CdNo. 17#cv-04983 (E.D. Ill. Apr. 3,
2019)

A McMaken was a participant in an ESOP, and GreatBanc was the
trustee.

A McMaken sued GreatBanc for, among other things, breach of
fiduciary duty under ERISA. McMaken sought to amend his
complaint to allege that GreatBanc entered into a compensation
arrangement under which it is paid annual fees that increase
O2YYSyadaNI S 6AGK GKS @I ftdzS 27
Additionally, GreatBanc had the ultimate authority to determine
0KS @l fdzS 2F GKS SYLX 28SNRa aaz

A The Court held that McMaken has set forth a plausible breach of
a standard of care and allowed McMaken to amend his
complaint to include the allegation.
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AGREEMENT TO ARBITRATE

Munro v. University of Southern California, No.-17
55550 (9" Cir. 2018)

A An agreement to arbitrate disputes signed by
employees of USC when they were hired did not
prevent them from bringing an action in federal
court on behalf of the plan.
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STANDING

Stanley v. George Washington Universityo. 18878, (D.D.C. Mar.
29, 2019)

A Stanley brought a class action against her former employer,
George Washington University, alleging multiple breaches of
fiduciary duty in violation of ERISA related to the administration
of the employee retirement plan.

A In 2016, Stanley entered a settlement agreement with GW that
Included a general release of all claims, including claims for
GA2t L GA2Y 2F Glyeée FTSRSNIfté (oo
OSaGSR 0SYSTAUA dzyRSNJ SYLJ) 28SS

A D2 I NHdzSR GKIFd GKS aOfl AYa F2NJ
arising under the contractual terms of an ERISA plan and did not
apply to breaches of fiduciary duty. Stanley argued that it
applies more broadly and includes claims for breach of fiduciary
duty.

A The Court ordered additional briefing.

WWW.mchneeslaw.com



ABILITY TO EXCLUDE

Ryan v. Flowers Foods, In&o. 1#C\W817 (N.D. Ga. Jul. 16,
2018)

A The plaintiffs were former independent contractors of
Flowers Foods and filed a class action lawsuit alleging a
violation of ERISA as Flowers Foods did not provide them
benefits under the terms of Flowers 401(k) plan.

A¢CKS /2dNI y20iSR GKIFG 9wL{! Q&
employers can exclude is very narrow. ERISA prohibits an
employer from denying participation based upon age or
length of service. Other than that, any bases for exclusion
from a plan are permissible.

ACtft2¢gSNA C22RaQ LIy aLSOATAO
contractors; therefore, the claim lacked merit.
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IRS and DOL Hot Topics [Girs " % |
and Changes for 2019

Nothing that is presented during this educational
program is intended as tax advice, and this program does

not address all federal, state or local regulatory or other
Issues raised by the subject matter it addresses. B R
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Overview:

|. Regulatory Oversight

ll. IRS Employee Plan Exam Priorities

lll. DOL National Enforcement Projects

V. 2019 Regulatory Changes

V. Legislative Outlook for 2019 and beyond

BR

Boyer &Ritter LLLC



2 K2Qa [221AY3 hoS

BR

Boyer &Ritter LLLC



IRS, DOL and PBGC

Under ERISA, jurisdiction over employee benefit plans was
assigned to three agencies:

AThe Internal Revenue ServigRS)primarily looks at participation, vesting
and funding issues.

AThe Department of LabdDOL primarily looks at fiduciary responsibility
and prohibited transactions.

AThe Pension Benefit Guaranty CorporatieGCinsures a minimum
guaranteed benefit under certain pension plans.
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Form 5500 Instructions

Department of the Treasury Department of Labor Pension Benefit
Internal Revenue Service Employee Benefits Guaranty Corporation

7018
Instructions for Form 5500

Annual Return/Report of Employee Benefit Plan
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IRS Hot Topics
AEmployee Plan Exam Priorities

DOL Hot Topics
ANational Enforcement Projects
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Employee Plan Exa

Priorities Include:

IRS EP Exam 1.Focus on noitompliant
nlans

2 .Promote and enhance
voluntary compliance

3.Address and eliminate
abusive activities

Priorities
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1. NonrCompliant Plans

AFail
AFai

of d

AFai

APlan testing failures

ure to provide timely notices to

participants

ure to withhold the proper amount
eferrals

ure to provide the required safe

har

nor contributions
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2. Voluntary Compliance

APromote and enhance voluntary compliance
through use of the Voluntary Correction
Program (VCP). This program allows a plan
sponsor to pay a fee and receive IRS approval
for correction of plan failures.

AIRS Sel€orrection Program. Many retirement
plan errors can be self corrected under

Revenue Procedure 20H.
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IRS Voluntary Correction Program Changes

Beginning April 1, 2019, you must make all VCP submissions
electronically througlPay.gov Any paper VCP submissions sent to the
IRS with a postmark after March 31, 2019, will be returned to the

applicant.  paygoy

pppppppppppppp ions i n

The secure way to pay U.S. Federal
Government Agencies
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IRS Voluntary Correction Program Changes

A plan sponsor can authorize a legal representative to sign and submit
a VCP submission on its behalf udtay.gov

The following documents must be part of the uploaded PDF file:
1. A speciapenalty of perjury statement
2. A complete Form 284& ower of Attorney
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https://www.pay.gov/public/home

3. Abusive Activities

Promoter Investigations Program

Alncludes promoters, material advisors, tax preparers and clients

ALooking for prohibited transactions

AIRS is committed to stopping the widespread use of abusive
transactions that erode the voluntary tax compliance system
and result in substantial tax revenue losses. These
Investigations are designated as priority work.
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U.S Department of Labor (DOL)

Employee Benefits Security Administration (EBSA)

ANational Office establishes polices, reporting disclos
requirements, regulations, interpretations and high I< #
research and outreach

ARegional Offices conduct investigations, provide
compliance assistance and conduct plan sponsor
outreach

BR
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DOL Hot Topics

National Enforcement Projects

1. Contributor Plans Criminal Project

2. Health Enforcement Initiatives

3. Plan Investment Conflicts Project

4. Protecting Benefits Distribution Project
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1. DOL Hot Topic€PCP

Contributory Plans Criminal Project (CP&P)
¢cKS /t/t Aa 9. {!Qa ¥,
criminal project.

https://www.dol.gov/agencies/ebsa/abouébsa/our
activities/newsroom/jointenforcementreleases

The CPCP is designed to address the full ran
of criminal violations relating to contributory
plans. 2018 over 25 criminal cases settled.
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https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/newsroom/joint-enforcement-releases

2. DOL Hot Topicklealth Enforcement

Health Enforcement Initiatives EBSA is focusing its
efforts on returning money to plans and their
participants adversely affected by improper
1gsldrgmlstratlve practices or the mishandling of plan
unds.

ACommon issues include impr_oCPer plan administratio
claims payment, service provider fees, compliance v
claims procedure rules, and compliance with health
care laws and stated plan terms and operations.

Alnvestigations also examine compliance with applice
provisions of the ACA, extension of dependent
coverage, internal claims and afopeals and external
reviews and grandfathered health plans.

BR
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2. DOL Hot Topicklealth Enforcement

AEBSA is continuing its lostanding efforts to seek out and shut
down abusiveMultiple Employer Welfare Arrangements (MEWAS)

Criminal MEWA s investigated by EBSA have engaged in a range of crimes,
from mail fraud, wire fraud, bankruptcy fraud, to theft. MEWA criminal
cases are typically prosecuted by U.S. Attorneys' offices. They have resulted

in jail sentences and court ordered restitution against fraudulent MEWA
operators.

AEBSA also conducts criminal cases aimed at fraud ofurdid

health plans by medical providers and other unscrupulous service
providers.
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3. DOL Hot TopieRlan Investment Conflicts

APlan Investment Conflictg The Plan Investment Conflicts
(PIC) project investigates issues relatedidaciary service
provider compensatioand conflicts of interest in relation to
plan assets

APIC exams also focus on indirect compensation
arrangements, conflicted and undisclosed arrangements and
arrangements that are outside of market standards. EBSA
will conduct criminal investigations of potential fraud,
kickback, and embezzlemeimvolving investment managers
and advisers to plans and participants.

B
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4. DOL Hot TopicBrotecting Benefits

AProtecting Benefits Distribution (PBR)The PBD
focuses on ensuring that participants are paid
retirement benefits that remain stagnararticipant
benefits may remain in the plan for years, despite
lan document and legal mandates that the benefits
e distributed.
AR KAETS LINIAOALIY(GIaQ o0SYSTAlaA
are at risk of continuing to have administration fees
deducted, being ahandoned by defunct plan sponsors,
ZNJ AYLJ] OUSR 0e UKS LIy alLl2y

financial distress.
B
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2019 Plan Operational Changes
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Plan
Operational

Changes for
2019

https://www.irs.gov/retirement
plans/operationalcompliancelist

Provides list of mandatory or
discretionary plan amendments

May reference other significant
guidance that affects daily plan

operations
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~Bipartisan
Budget Act
of 2018

The Budget Act
Contains several
provisions that impact
gualified retirement
plans. The most

significant of which
enhances provisions
for hardship
withdrawals.

Bipartisan Budget Act C
2018
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Hardship Withdrawal®roposed Regs)

What Changed for Plan Participants

A Effective for l|:)3Ian years be?inning after December 31, 2018, the IRS requirement th:
articipants be precluded from making salary deferral contributions for six months
ollowing the receipt of a hardship withdrawalaminated.

A Effective for plan years beginning after December 31, 2017, the requirement that pl
participants take advantage of available plan loans before qualifying for a hardship
withdrawal has beerliminated.

A Effective for plan years beginning after December 31, 2017, the types of benefit acc
eligible for a hardship withdrawal have beerpandedto include employer nonelective
and matching contributions, and earnings on these contributions.

What Do Plan Sponsors Need to Do

AChanges to hardship withdrawals are likely to require a plan amendment to be adop
on or before the end of the 2019 plan year, and a summary of material modifications

be issued soon thereafter.
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On the Horizon:
Retirement Reform
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